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BY ANDREA THIELK

In 
the December 2017 issue of The 
Litigator, you heard from the Bench. 
These judges revealed the “do’s 
and don’ts” of litigation from their 
perspective. There were helpful, re-
occurring themes throughout those 

articles that you can incorporate into preparing for 
your first, complex trial. One re-occurring theme is your 
reputation matters. Judges talk, and you don’t want them 
talking about you in a negative way. Your reputation not 
only matters from the perspective of the Bench, but also 
from your colleagues. Taking on a case that leads to a poor 
case law precedent or that reflects badly on the litigation 
bar, hurts all lawyers’ reputations. 
 All OTLA members are required to abide by a code 
of conduct to strive to meet the highest standard of 
professionalism in law. The OTLA Code is a set of 
Standards of Conduct for Excellence which implements the 
Law Society’s Rules of Professional Conduct specifically for 
plaintiff lawyers. OTLA lawyers understand the importance 
of their reputation to the profession and the public. The 

OTLA Code illustrates its members’ dedication to this 
initiative.1 Along with your adherence to The OTLA Code, 
the following tips are designed to aid in the preparation of 
your first, complex trial, so win or lose, your reputation will 
remain intact. 

1. START EARLY 
Start early means just that. Start as early as you can thinking 
about how your case will play out in the courtroom. This 
means that as you are preparing your pleadings, you are 
researching the legal tests and properly pleading your 
client’s case with the evidence you have before you. Your 
statement of claim is your first impression before the court, 
so do it well and resist the temptation to simply follow 
boiler-plate pleadings. Ask yourself, does this apply to 
my case? If not, eliminate the extraneous wording. Keep 
your pleadings concise and relevant. As Mr. Justice Mark L. 
Edwards advised, “The reputation of a trial lawyer begins 
with being prepared. That preparation begins with the 
printed word – the first thing a trial judge will read will be 
the trial record and your statement of claim.”2
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2. RE-EVALUATE YOUR CASE OFTEN
At each stage of your law action, you should be  
re-evaluating your case on the basis of your likelihood 
of success. Re-evaluate your witnesses and the evidence 
that those witnesses will give in the courtroom. How do 
those witnesses perform at the discovery stage? If you 
are doubting your client’s case at any stage, you should 
consider settling your case before both sides have 
incurred too many legal expenses. 

3. CONTINUE TO RESEARCH THE LAW 
THROUGHOUT THE CASE
Research early and often. The legislation and case law  
are continually evolving. What you thought was a legal 
issue that you could win, may now have been addressed 
by new legislation or a decision of the Court of Appeal 
that impacts your case. Whether the change in the law 
helps or hinders your case, you will need this information 
to know how to strategically continue or settle your law 
action. 

4. REVIEW THE RULES OF CIVIL PROCEDURE 
AT EVERY STAGE OF THE CASE
The Rules of Civil Procedure3 text should be with you at 
every step of the way. Read it and re-read it. The mastery 
of the Rules is important and will save you much time 
from having to re-do your work. Be especially mindful of 
timelines required to set your matter down for trial, as set 
out in Rule 48.4 And ensure to use the Rules that benefit 
your client at trial, such as a Rule 49 Offer to Settle.5

5. BE CORDIAL TO THE OTHER PARTY’S 
COUNSEL
Lawyers call the other party’s counsel “My Friend” in the 
courtroom because that civility is part of civil litigation. 
Lawyers are advocates for their clients, not adversaries 
to each other. The other party’s counsel may have more 
experience than you, and will remember how you have 
behaved, good or bad. Many trials can become weighted 
down with preliminary motions, which typically only serve 
to confound your client’s case. By being cordial to the other 
party’s counsel from the beginning, many of these issues 
can be resolved over the telephone, as opposed to costly 
motions. 
 Keep in mind that television lawyers (like Suits’ tough-
talking Harvey Specter and his brilliant sidekick Mike Ross) 
have gifted writers that get them out of impossible jams. 
Harvey and Mike live in the fantasy world of TV where the 
chips all fall in their direction. You must live in the reality world 
of compromise and co-operation. Mr. Justice W. Danial 
Newton cautioned inexperienced counsel whose advocacy 
training is based on their TV viewing and stated, “Zealous 
does not mean abrasive, rude or condescending.”6

6. PREPARE, PREPARE, PREPARE
For your complex trial, you will need to be thoroughly 
prepared, as that preparation will translate into confidence. 
If you have followed the first five steps above, you should 
feel confident with your competent presentation of your 
client’s case thus far. You will now need to start focusing 
on your trial preparation. This means on the date you 
set your client’s case down for trial, you should start your 
preparation. The earlier you start, the better. Supreme 
Court of Canada Justice Suzanne Côté counselled, “Never 
forget that your power to convince is directly proportional 
to the quality of your preparation.”7

7. DON’T GO IT ALONE - FORTIFY YOUR 
TEAM
If you have never done a significant trial before, you should 
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not go it alone. This is likely the most important tip of all. 
From your research, you will know who the leading expert 
lawyers are in the subject matter of your case. Call them. 
Ask these experts to meet with you to review your case. 
They will be busy, so you must call as early as possible. 
Most lawyers will be flattered. This is a key step that most 
new lawyers don’t want or know to take, but it is critical to 
the outcome of your trial. Yes, you will have to pay for that 
expert lawyer, but consider it an education. It is certainly 
better than paying for an errors and omissions claim for not 
properly representing your client.

8. KEEP YOUR CLIENT INVOLVED
By this point, you have formed a bond with your client. You 
will need to have a very real discussion with your client on 
the likelihood of success of the case. The only certainty in a 
trial is that someone will win and someone will lose. And the 
loser usually pays some of the other party’s legal costs. Your 
client should be made aware of all of the pitfalls to ensure 
that you have your client’s informed consent for proceeding 
to trial. You will explain to your client that the trial is coming 
and that you are fortifying your team by retaining an expert 
lawyer to assist with the trial. You will explain that you are 
paying for that lawyer, as that is part of your commitment 
to your client.

9. WORK HARD
There is no substitute for hard work. Trial work is hard work. 
Embrace it. Clear your calendar as much as possible and 
work hard on every facet of the trial of your client’s case. 
Ask your expert lawyer what needs to be done and do it 
to the best of your ability. The more work you do, the less 
you will pay to your expert lawyer. You are not referring 
your case out, you are sitting second chair. You will be an 
integral part of the outcome of this case, as you will be 
most knowledgeable of the facts. This is your time to shine.

10. BE GRACIOUS – WIN OR LOSE
No matter what the outcome, if you have conducted 
yourself appropriately throughout the proceedings you will 
have created a good reputation for yourself amongst the 
bar, the Bench and your client. If you were not successful, 
be gracious to the court and other party’s counsel for 
their work. If you and your expert lawyer feel that a wrong 
decision was made, be mindful of your appeal periods 
and consider obtaining your client’s instructions to craft a 
respectful appeal. 
 Taking on a complex trial without experience is a daunting 
task. That freshly-framed diploma does not equate to 

success. Recognize your shortcomings. Ask for help. Even 
the most accomplished and seasoned trial lawyers require 
assistance. They draw on their years of experience, their 
successes and failures, and the help of others. They work in 
a focused and diligent manner to achieve a well-deserved 
reputation of success. Philosopher and author, Henry David 
Thoreau, reportedly said, “Success usually comes to those 
who are too busy to be looking for it.”8 

Andrea Thielk is an OTLA & Litigator Editorial Board Member 
and practices with Andrea Thielk Professional Corporation 
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