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HUMAN RIGHTS CODE IN HOUSING

• The Human Rights Code prohibits discrimination in housing on the grounds of race, 

colour, ancestry, creed (religion), place of origin, ethnic origin, citizenship, sex 

(including pregnancy, gender identity), sexual orientation, age, marital status 

(including same-sex partnerships), family status, disability and/or receipt of public 

assistance. These are called protected Code grounds. The Code has primacy over 

other pieces of legislation. 

• Where the Code conflicts with other legislation, the Code prevails. The Code also 

takes priority over the policies, procedures and By-laws of Condominium 

Corporations.



PURPOSE OF THE HUMAN RIGHTS CODE

The purpose of the Code, as stated in its Preamble, is to create: 

• …a climate of understanding and mutual respect for the dignity and worth of each 

person so that each person feels a part of the community and is able to contribute
fully to the development and well-being of the community and the Province. 

The Preamble also recognizes that it is public policy in Ontario: 

• …to recognize the dignity and worth of every person and to provide for equal rights 

and opportunities without discrimination… 



CODE-PROTECTED GROUNDS:  HOUSING 

• In relation to housing, the Code aims to ensure that everyone has the equal 

opportunity to access housing accommodation without discrimination on any 

of the grounds protected by the Code. In this regard, subsection 2(1) of the 

Code provides: 

• Every person has a right to equal treatment with respect to the occupancy 

of accommodation, without discrimination because of race, ancestry, 

place of origin, colour, ethnic origin, citizenship, creed, sex, sexual 

orientation, age, marital status, family status, disability or the receipt of public 

assistance.



DISABILITY

• The Code prohibits discrimination in housing accommodation on 

the basis of disability. 



WHAT IS A DISABILITY? 
• “Disability” should be interpreted in broad terms. It includes both present and past conditions, as well as a subjective comp onent based on perception of disability. 

• Protection for persons with disabilities under this subsection explicitly includes mental illness, developmental disabilities and learning disabilities. Even minor illnesses or infirmities 

can be “disabilities,” if a person can show that he/she was treated unfairly because of the perception of a disability.

• Persons with disabilities face many challenges in society. Inadequate social supports, insufficient financial assistance, and a lack of appropriate mechanisms to facilitate 

deinstitutionalization all contribute to the difficulties that many face in their quest to live independently. 



WHAT IS A DISABILITY? 

• “Disability” should be interpreted in broad terms. It includes both present and past 

conditions, as well as a subjective component based on perception of disability. 
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WHAT IS A DISABILITY? 



ACCOMMODATION

• Those responsible for accommodation should be aware of the 

standards for accommodation. 

• The following guiding principles should be kept in mind: 



ACCOMMODATION

• The needs of persons with disabilities must be accommodated 

in the manner that most respects their dignity, to the point of 

undue hardship. There is no set formula for accommodation –

each person has unique needs and it is important to consult with 

the person involved. Taking responsibility and showing 

willingness to explore solutions is a key part of treating people 

respectfully and with dignity. 

• Voluntary compliance may avoid complaints under the Code, as 

well as save the time and expense needed to defend against 

them. 



ACCOMMODATION

• Two major condo cases regarding accommodation:

Marilyn McMillan v. Bruce Condominium Corporation No. 6 

(Request to Install Hand Railings)

Paul DiSalvo v. Halton Condominium Corporation No. 186 

(Request for Ramp and Modifications to Walkway)



ACCOMMODATION

Marilyn McMillan v. Bruce Condominium Corporation No. 6 (Request to 

Install Hand Railings)

• This was an Application filed August 8, 2008 under section 53(3) 

of the Human Rights Code, R.S.O. 1990, c. H.19, as amended 

(the “Code”).  The Applicant claimed discrimination in 

accommodation on the ground of disability alleging a violation of 

sections 2(1) and 9 of the Code specifically related to a request 

for the installation of hand railings on the front and back steps of 

the Applicant’s condominium freehold residence. 



ACCOMMODATION

• The Applicant resided in this condominium unit owned jointly with her 

husband.  The Unit was one of 32 free-standing homes that are managed by 

the Respondent, Bruce Condominium Corporation No. 6, (“BCC”), a non-

profit corporation created pursuant to the Condominium Act, S.O. 1998, c.19, 

as amended (the “Condo Act”). The Unit was a one-storey detached home on 

an individual parcel of land consisting of a front and back-yard, driveway and 

entrance walkway.  Like all other units of similar design, it was built with two 

exterior wooden steps extending from the landings at the front and rear of 

the house.  The landings were built with railings but the steps were not.  Both 

the front and rear entrances to the Unit are designated by the Respondent’s 

Declaration as being “exclusive use” common elements to the Applicant’s 

Unit.  The full area of exclusive use extends to the boundary lines for each 

unit. 



ACCOMMODATION

• The Condo Act defines “common elements” as all the property except the units. 
Exclusive use common elements are those portions of the common elements which 
may only be used by a specific unit owner.  For example, exclusive use common 
elements may include such areas as balconies, front and back yards, parking spaces 
and storage facilities.  The Condo Act also protects an owner’s right to the exclusive 
use common elements in Section 19 by restricting a condominium corporation’s right 
to enter in or upon a unit or exclusive use common elements of that unit only after 
giving reasonable notice to the owner. 

• That Declaration further provided that:

• No alteration, work, repairs, decoration, painting, maintenance, structure, fence, 
screen, hedge or erection of any kind whatsoever (the work) shall be performed, 
done, erected or planted within or in relation to the common elements (including any 
part thereof over which any owner has the exclusive use) except by the corporation 
or with its prior written consent or as permitted by the by-laws or rules.



ACCOMMODATION

• By July 2006, the Applicant’s mobility had decreased to the point where she 

could no longer safely leave her unit without assistance.  The Complaint 

emphasized the Applicant’s physical requirement for railings and noted that 

railings had been installed on two other units.  The Complaint cited the 

Respondent’s lack of response as constituting discrimination on the basis of 

disability.  The President of the Board wrote her confirming that approval of 

the installation of railings was granted at the Board’s monthly meeting held 

on July 19, 2006.  However, he advised that the installation would be at the 

unit owner’s expense and confirmed that railings installed by owners at other 

units had been installed at the expense of those owners.



ACCOMMODATION 

The Complaint:

• Despite the Board’s approval of the request, the owner believed that she 

should not bear the cost of the railings and that the Respondent had a duty 

to accommodate her by paying for the railings. 

• The issue was whether the Respondent has a duty to accommodate the 

Applicant’s disability and if so whether the Applicant’s disability can be 

accommodated without causing undue hardship to the Respondent. 



ACCOMMODATION

The Ruling:

• Based on the language of BCC’s Declaration, section 98 of the Condominium 
Act and the approval process followed by the Board, the Human Rights 
Tribunal found that the Respondent had not contravened the Code. The 
exterior front and back steps of her unit are part of the property which falls 
within the owner’s exclusive use and responsibility.  The reason for defining 
the exterior areas of the unit as exclusive use common elements is to ensure 
that a condominium development remains aesthetically consistent from 
property to property. 

• The owners were responsible for maintaining the exclusive use common 
element area and, in this case, at the time of the original human rights 
complaint, to seek Board approval if they wished to alter any part of it.  The 
owners were also responsible for paying for the railings. 



LATER DECISION WITH DIFFERENT OUTCOME 

FOR CONDOMINIUM

Paul DiSalvo v. Halton Condominium Corporation No. 186 (Request for Ramp 

and Modifications to Walkway)

• The facts here are largely undisputed.  The parties agreed that the Applicant has a 

disability and that, in order to enter and exit by the front door of his home, he 

requires a ramp.  While there is another method of accessing the Applicant’s unit 

(using an elevator to the parking garage), the parties agree that for safety and other 

reasons it is also necessary for the Applicant to have access to his Unit through the 

front door. 

• The parties agreed that the front entrance, step, landing, walkway and curb side of 

the condominium units are part of the condominium’s “common elements”. This 

means that the corporation is responsible for the maintenance and upkeep of these 

aspects of the condominium units. Importantly, the accommodation measures at 

issue in this Application relate entirely to the condominium’s common elements.



DISALVO CASE

The following provisions of the Condominium Act are relevant to these types of Applications:

Changes made by owners

• 98(1) An owner may make an addition, alteration or improvement to the common 
elements that is not contrary to this Act or the declaration if,

• (a) the board, by resolution, has approved the proposed addition, alteration or 
improvement;

• (b) the owner and the corporation have entered into an agreement that,

• (i) allocates the cost of the proposed addition, alteration or improvement between the 
corporation and the owner,

• (ii) sets out the respective duties and responsibilities, including the responsibilities for 
the cost of repair after damage, maintenance and insurance, of the corporation and the 
owner with respect to the proposed addition, alteration or improvement, and

• (iii) sets out the other matters that the regulations made under this Act require;



DISALVO CASE

• 98 (2) Clauses (1) (c) and (d) do not apply if the proposed addition, alteration or 

improvement relates to a part of the common elements of which the owner has exclusive 

use and if the board is satisfied on the evidence that it may require that the proposed 

addition, alteration or improvement,

• (a) will not have an adverse effect on units owned by other owners;

• (b) will not give rise to any expense to the corporation;

• (c) will not detract from the appearance of buildings on the property;

• (d) will not affect the structural integrity of buildings on the property according to a 

certificate of an engineer, if the proposed addition, alteration or improvement involves a 

change to the structure of the buildings; and

• (e) will not contravene the declaration or any prescribed requirements. 



DISALVO CASE

• When agreement effective

• (3) An agreement described in clause (1) (b) does not take effect until,

• (a) the conditions set out in clause (1) (a) and subsection (2) have been met or the 

conditions set out in clauses (1) (a), (c) and (d) have been met; and

• (b) the corporation has registered it against the title to the owner’s unit. 

• The Condominium Corporation was concerned that there was a conflict between its 

requirement to comply with s.98 of the Condominium Act and the obligation to 

accommodate under the Human Rights Code. In this regard, the Respondent asked the 

Applicant to sign an agreement pursuant to s. 98 of the Condo Act on the basis that the 

Applicant would bear the costs and responsibilities for the ramp. The Applicant refused to 

enter into such an agreement.



DISALVO ISSUES

The Issues:  

1. Does the Respondent’s duty to accommodate include an obligation to assume the 

costs of reasonable accommodation measures?

2. Did the Respondent meet its procedural duty to accommodate the Applicant? 

3. Is there a requirement that the Applicant enter into a s. 98 agreement under the 

Condominium Act and, if so, does this requirement conflict with the application of the 

Human Rights Code? 

4. In the event the Respondent breached the Code, what is the appropriate remedy?



DISALVO OUTCOME

The Ruling:

• The Tribunal ordered that the Condominium pay the Applicant the sum of 

$12,000 in respect of compensation for loss arising out of the infringement 

of his rights, including injury to dignity, feelings and self -respect, within 60 

days of the date of this Decision; purchase, install, and maintain a semi -

permanent (removable) ramp at the front entrance of the Applicant’s town 

house; and within three months of this Order, retain the services of a human 

rights consultant in order to create and establish a Human Rights Policy and 

Complaint Mechanism. 



CASE LAW COMPARISON

• While lawyers struggle to understand the different conclusions reached in these 
two cases, it is the author’s opinion that how Mr. DiSalvo was allegedly treated 
by the Board was a significant factor in the Tribunal’s Decision.

• Another factor was that Ms. McMillan wanted railings that were for her exclusive 
use common area while Mr. DiSalvo’s ramp and walkway affected the shared 
common elements managed by the Corporation.

The Board in the DiSalvo case allegedly also made the following mistakes:

• The Board made no effort to accommodate Mr. DiSalvo i.e. to make appropriate 
inquiries into the nature of his disability and related needs.

• The Board would not entertain Mr. DiSalvo’s request for a ramp until he provided 
a legal opinion at his own expense confirming he had this right.

• The Board did not have any serious discussions with Mr. DiSalvo until some 13 
months later.

• The Board prevented Mr. DiSalvo from speaking about this matter at the AGM.



RESPECT FOR DIGNITY 



RESPECT FOR DIGNITY

• The duty to accommodate persons with disabilities means accommodation 

must be provided in a manner that most respects the dignity of the person, if 

to do so does not create undue hardship.

• Dignity includes consideration of how accommodation is provided and the 

individual’s own participation in the process. Human dignity encompasses 

individual self-respect and self-worth. It is concerned with physical and 

psychological integrity and empowerment. It is harmed when people are 

marginalized, stigmatized, ignored or devalued.



RESPECT FOR DIGNITY

• Privacy, confidentiality, comfort, autonomy, individuality and self-esteem are 

important factors as well to show whether an accommodation maximizes 

integration and promotes full participation in society. 

• Different ways of accommodating the needs of persons with disabilities 

should be considered along a continuum from those ways that are most 

respectful of privacy, autonomy, integration and other human values, to those 

that are least respectful of those values. 



RESPECT FOR DIGNITY

The criteria to be used in assessing the appropriate quantum of compensation for injury to 

dignity, feelings and self-respect are set out in Sanford v. Koop and include:

• Humiliation experienced by the complainant

• Hurt feelings experienced by the complainant

• A complainant’s loss of self-respect

• A complainant’s loss of dignity

• A complainant’s loss of self-esteem

• A complainant’s loss of confidence

• The experience of victimization

• Vulnerability of the complainant

• The seriousness, frequency and duration of the offensive treatment



LEGAL PRINCIPLES – APPLICABLE SECTIONS

• Once a prima facie case of discrimination is found to exist, the legal burden 

shifts to the person responsible for accommodation to show that the 

discrimination is justifiable. The following sections will deal with the basic 

legal test that persons responsible for accommodation must meet, and with 

the shared responsibilities of all parties to the accommodation process. 

• Section 11 of the Code, combined with section 9, prohibits discrimination that 

results from requirements, qualifications, or factors that may appear neutral 

but which have an adverse effect on persons with disabilities. This is often 

called “adverse effect”, or “constructive” discrimination. 



LEGAL PRINCIPLES – APPLICABLE SECTIONS

• Section 11 allows the person responsible for accommodation to demonstrate 

that the requirement, qualification or factor is reasonable and bona fide by 

showing that the needs of the group to which the complainant belongs 

cannot be accommodated without undue hardship. 

• Section 17 addresses two important differences between disability and other 

Code grounds. First, it recognizes that discrimination against persons with 

disabilities is not always grounded in negative stereotypes but rather can be 

based on society’s failure to accommodate actual differences. Second, it 

emphasizes the need for individualized accommodation, because the ground 

of disability “means vastly different things depending upon the individual and 

the context”.  The practical result is that in most cases of discrimination on 

the ground of disability, individualized accommodation will be necessary. 



FACTORS TO CONSIDER



FACTORS TO CONSIDER

The following non-exhaustive factors should be considered in the course of the 
analysis:

• whether the person responsible for accommodation investigated alternative 
approaches that do not have a discriminatory effect 

• reasons why viable alternatives were not implemented 

• ability to have differing standards that reflect group or individual 
differences and capabilities 

• whether persons responsible for accommodation can meet their legitimate 
objectives in a less discriminatory manner 

• whether the standard is properly designed to ensure the desired 
qualification is met without placing undue burden on those to whom it 
applies 

• whether other parties who are obliged to assist in the search for 
accommodation have fulfilled their roles. 



ACCOMMODATION – SHARED RESPONSIBILITY

The accommodation process is a shared responsibility. Everyone involved 

should co-operatively engage in the process, share information and avail 

themselves of potential accommodation solutions.

Human Rights Complaints can often be avoided if the parties work 

together to examine reasonable alternative approaches. 



BALANCING THE DUTY TO ACCOMMODATE WITH 

THE NEEDS OF OTHERS

• There may be situations where the conduct of one unit owner causes tension 

and affects the enjoyment of the living environment by others. When faced 

with such a situation, it may feel challenging to meet the needs of an 

individual unit owner while also preserving the harmony of the larger 

condominium community. 

• Situations where a unit owner’s conduct is disruptive, or perceived to be 

disruptive, may be linked to a Code-protected Ground. Or, the behaviour in 

question may be linked to the ground of disability. 

• Certain forms of mental illness, for example, may lead to disruptive 

behaviour. Disruptive behaviour may also stem from a unit owner reacting to 

being harassed or treated differently based on a Code ground, such as race 

or sexual orientation. 



BALANCING THE DUTY TO ACCOMMODATE WITH 

THE NEEDS OF OTHERS

If the behaviour is connected to a Code ground (for example, a mental health 
disability), then consider:

• accommodation-related medical information supplied by the unit owner, or the unit 
owner’s support worker or representative

• observations of the unit owner

• whether the accommodations provided were appropriate

• whether the unit owner’s disability impaired his/her ability to understand the impact 
and consequences of his/her conduct

• whether the unit owner’s disability impaired his/her ability to control the conduct in 
question

• whether the unit owner has undetected Code-related needs that require 
accommodation.



BALANCING THE DUTY TO ACCOMMODATE WITH 

THE NEEDS OF OTHERS

The accommodation seeker has a responsibility to:

• advise the accommodation provider of the need for accommodation related to a Code 

ground

• make needs known to the best of his/her ability, so that the accommodation provider can 

make the requested accommodation

• answer questions or provide information on relevant restrictions or limitations, including 

accommodation-related information from health care professionals, where appropriate 

and as needed

• take part in discussions on possible accommodation solutions

• co-operate with any experts whose assistance is required

• fulfill agreed-upon responsibilities

• work with the accommodation provider on an ongoing basis



CONFIDENTIALITY 

• Persons with disabilities are not necessarily required to disclose private or 

confidential matters, and should disclose information to the accommodation provider 

only as it pertains to the need for accommodation and any restrictions or limitations. 

• Maintaining confidentiality for individuals with mental illness may be especially 

important because of the strong social stigmas and stereotyping that still persist 

about such disabilities. 

• Documentation supporting the need for particular accommodation should be 

provided only to those who need to be aware of the information. 

• A Confidentiality Agreement should be signed by all employees of the 

corporation and board members so as to avoid breach of confidentiality.



REASONABLE ACCOMMODATION AND UNDUE 

HARDSHIP 

The Code prescribes three considerations in assessing whether an 

accommodation would cause undue hardship. These are: 

• cost 

• outside sources of funding, if any 

• health and safety requirements, if any. 



SUMMARY

Condominium Corporations should have the following in place:

• Complaint Mechanism for Owners

• Statement and Policy regarding the Condominium’s purpose and objectives 

(i.e. safety, aesthetics, cost, efficiency and quiet enjoyment)

• Human Rights Policy

• Confidentiality Agreement 

• Proper Insurance Coverage for Human Rights Complaints



THANK YOU FOR ATTENDING
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and is not intended as legal advice.  
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